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Sustainability Clauses included in EA Statutes 


1.0 INTRODUCTION 


Many jurisdictions have developed Environmental Assessment 
(EA) legislation and guidelines for reviewing the potential 
social, environmental, and economic impacts of new project 
developments. The aim of this legislation is to ensure that all 
aspects of a proposed development are considered. This 
means bringing both potentially adverse and beneficial effects 
into perspective, allowing for rational and objective decision- 
making processes, based on factual information. 


Over the years, however, a number of EA reviews have not 
only been subject to dispute and controversy, but the actual 
process has also been brought into question. Developers 
criticise the process as being too time-consuming, causing 
unnecessary project delays, thereby adding significantly to 
project development costs. Environmental groups and 
stakeholders criticise the process for ignoring or downplaying 
the legitimate interests of affected parties and the cumulative 
effects of multiple projects. These differences have led to 
highly emotional arguments, at times based on perception 
rather than on fact. 


This report presents a review of published EA literature on 
current trends in EA processes, with a particular emphasis on 
the required scientific and engineering data, to increase 
awareness of these issues, 


2.0 BACKGROUND 


Although the definition of EA has evolved, it has essentially 
been a planning process aimed at capturing strong public 
environmental values and protecting ecological carrying- 
capacity. The founding premise involved predicting and 
minimising potential impacts of major developments on the 
human environment by measuring change resulting from 
activities against a site inventory, through a public reporting 
process, While the role of the public has always been 
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inherent, different interpretations of that role by government 
agencies and active interested public parties, particularly 
during the decision-making process, has caused considerable 
conflict. While some (Elder, 1992) believe the EA mechanism 
is inadequate to reflect ecological change, much of the 
controversy over EA has resulted from its discretionary 
application and political manipulation (Jacob, 1993). More 
tecently, the EA process has been enriched with an 
increasingly widespread understanding of the concept of 
sustainable development, and adoption of ongoing 
environmental monitoring programs with set targets, 
performance measures, and adaptive strategies for approved 
projects. The potential of this process, especially in the vast 
northern regions where First Nations groups have an 
increasing vested interest in the outcome, will be to embed 
site-specific EA models within legitimate regional resource 
planning models that incorporate meaningful, culturally 
significant consultative processes. 


The International Association of Impact Assessment (IAIA)', 
an international network of EA practitioners, define EA as the 
process of identifying, predicting, evaluating and mitigating the 
biophysical, social, and other relevant effects of proposed 
developments prior to major decisions being taken and 
commitments being made (IAIA, 1996), The essential 
objectives of EA, recognised internationally, are: 

(a) to ensure that environmental considerations are 
explicitly addressed and incorporated into the decision- 
making process for a proposed development; 

(b) to anticipate and avoid, minimise or offset the 
significant adverse biophysical, social and other 
relevant effects of proposed developments; 

(c) to protect the productivity and capacity of natural 
systems and the ecological processes which maintain 
their functions; and 


‘AIA.ext.nodak.edulAlA/ 
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Figure 1: Fundamental Stages of the EIA Process, including 
technical analysis and public consultation (adapted from Canter, 
1996). 
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(d) to promote development that is sustainable and that 
optimizes resource use and management 
opportunities. 


While detailed requirements may vary, a generic EA model 
based on detailed engineering processes and many common 
EA elements is presented in Figure 1 (Cantor, 1996). In Stage 
1, an overview of the project (including description, tocation, 
timing, potential impacts, and justification), is submitted by a 
proponent to the responsible agencies to initiate a screening 
process. During screening, agencies determine if additional 
EA documentation is required and make the first public 
announcements about the project. Stage 2 involves identifying 
and anticipating significant potential impacts through a public 
scoping procedure, based on a literature review of similar 
developments. During Stage 3, a detailed site inventory is 
prepared, to gather baseline data of the physical-chemical. 
biological, cultural, and socio-economic environments. The 
potential impacts of a development on the environment are 
then predicted and project systems designed to mitigate 
negative impacts. It is these significant findings that are 
reported to the public during Stage 4. Input from the public 
and scientific peer review are addressed in Stage 5 as the 
initial design is modified and an assessment of related risks 
undertaken. Stages 4 and 5 are repeated until an acceptable 
design is created. The final design is approved by the agency 
and the proponent completes the project in Stage 6. Any 
requirements for post-project monitoring of the project are 
formalised as part of the approval process and implemented 
after the project has been completed in Stage 7. All future 
negative impacts are mitigated during the project life-cycle, 
including Stage 7. 


Society's environmental values, forming the underlying 
purpose of EA, are complex. Well before settlement by 
Europeans, First Nations attested to a culturally significant 
spiritual relationship with nature, developed during thousands 
of years of subsistence economy. Within tne Euro-American 
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cultures, Ortolano (1984) cites many well-known sources that 
contributed to the appreciation of nature in the United States. 
Marsh (1864) was distressed that nature's carrying capacity 
was being irreversibly changed by human activity. Leopold, in 
A Sand County Almanac (1949), and Carson in Silent Spring 
(1962), as well as others such as Emerson, Thoreau, and 
Muir, expressed the importance of nature and concern over 
industrial society's destructive pattern of development. This 
ethic was not well documented in Canada until much later. 
Nelson (1989) indicated that little reference was made to a 
wilderness ethic until the last three decades, when many 
young Americans migrated to Canada and began pushing 
their image of wilderness, developed from the ‘ecology 
decade’ of the 1960s. Ortolano (1984) points out that during 
the 1960s, public concern over environmental degradation 
increased, especially from highway construction destroying 
scenic landscapes, power plants using nuclear technology, 
industry releasing pollutants through smokestacks, and 
development projects draining ecologically sensitive wetlands. 


As a result of this increased public concern, many countries 
developed systematic planning programs aimed at maintaining 
environmental quality. In January 1970, the US National 
Environmental Policy Act’ included a chapter that addressed 
environmental assessments. In Canada, a federal EA policy 
was implemented in 1974 and became statutory in 1984 
through the Depariment of the Environment Act’ EA 
procedures were developed in response to public pressure 
and were aimed at making environmental considerations 
central to project planning and to the government approval 
process (Jacob, 1993). Proponents of industrial developments 
were made to determine impacts on the environment, and 
government agencies were expected to make balanced 
environmental decisions in the public interest. This involved 


2 S,U.S. 1970 

Environmental Assessment and Review Process Guidelines, by Order In 
Gouncil, SOR/84-467 

R.S.C. 1984 
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integrating technical, economic, environmental, and social 
factors (Canter, 1996). One fundamental purpose of EA 
processes as indicated in the Alberta Environment Guidelines 
(Edwards, 1990), has been: 


"to provide information to the public and the 
government...to enable the early identification 
and resolution of significant adverse effects on 
the environment." 


In recent years the original approach to environmental 
management, consisting of primarily conservation and 
pollution control, has been expanded to include sustainable 
development concepts and many assessments have 
documented a change in wilderness values globally, with the 
public expressing deep concern for the environment (Lindsay, 
1995). This heightened public awareness in the 1980s was 
related to a fear of pollution adversely affecting human health 
and led to an increased demand for greater accountability 
(Canadian Council of Canadian Ministers, 1991). Sustainable 
development, as defined in Our Common Future by the World 
Commission on Environment and Development (1987), is 
development that “meets the needs of the present without 
compromising the ability of future generations to meet their 
own needs,” and includes four underlying principles: 


(a) satisfaction of human needs; 

(b) maintenance and restoration of ecological integrity; 

(c) provision for social self-determination and cultural 
diversity; and 

{d) achievement of equity and social justice, including 
inter-generational equity (Hanebury 1993). 


In a recent international study of EA effectiveness, Sadler 
(1996) noted many innovations to the EA process, fuelled by a 
number of major public inquiries in the 1970s and the 
increased acceptance of sustainability concepts and 
principles. In the 1980s, ‘Social Impact Analysis (SIA) and risk 
assessment’ components were added, along with a greater 
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emphasis on ecological modelling, prediction and evaluation 
methods. Coordination of management programs with land 
use planning began in New South Wales, Australia, where 
provisions for informal (non-hearing) public involvement were 
made. Efforts to address cumulative effects issues and 
ongoing monitoring programs increased. The World Bank and 
other international aid agencies established EA requirements, 
and developing countries began implementing EA processes. 
In the 1990s, EA models have been modified to reflect the 
Espoo Convention and other UN conventions on sustainability, 
climate change, biological diversity, and trans-boundary 
effects. Strategic Environmental Assessment (SEA), EA 
training, and networking have been implemented in an 
increasing number of countries. More corporations have 
begun using EA to screen investments and loan decisions, 
and to assess property liabilities. 


Today, Sadler (1996) estimates that national EA systems have 
been implemented in more than 100 countries and up to an 
additional 100 major provincially-based EA regimes. Many 
Canadian jurisdictions updated their EA legislation in the 
1990s (Jacobs, 1993); EA systems have been put in place in 
all ten provinces, both territories, each native land claim 
settlement area north of 60°, areas of overlapping 
jurisdictions, and a number of municipalities (Sadler, 1996). 
Sadler further noted that training in EA practices and 
environmental monitoring was critical for future 
implementation. 


3.0 PROBLEMS WITH EA 


A number of problems have been encountered with the 
implementation of EA practices since the early 1970s. Jacobs 
(1993) summarised some of the main issues. Initially, EA 
processes were focussed on technical analysis, and neglected 
the important related social impacts. While inherently value- 
based, the use of primarily quantitative data and the difficulty 
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in capturing the qualitative, cultural values, has made it easier 
for some parties to manipulate available information. 
Proponents were compelled to submit voluminous and overly 
descriptive data in order to address many potential future 
impacts of a project, requiring stakeholders to hire expensive 
experts, which led to mistrust and, ultimately, political gridlock 
for a number of EA studies. 


DECISION 


MAKING 


Managing the 
Process 


Techn Public 
Analy. Consultation 
Figure 2: Framework for EA Systems (adapted from Canadian 
Environmental Assessment Agency, 1994) 


The public consultation, process management, and resulting 
decision-making has caused the greatest number of conflicts 
(see Figure 2). The Final Report of the International Summit 
on Effectiveness Assessment, (FEARO, 1994 cited in Sadler, 
1996) states that decision-makers consider the EA process to 
take too long, cost too much, be too complicated, and in the 
end, not provide sound information upon which to base 
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decisions. Managers feel they do not have the time or 
resources to do an adequate job, and their work is ignored in 
the final decisions. The public feels excluded from a decision- 
making process that directly affects their communities and 
witness a process that produces massive volumes of complex 
scientific data but few straightforward explanations. 


Jacobs (1993) states that initially, EA was considered io be a 
one-time, closed process and sufficient to predict future 
impacts. Several projects have had impacts not predicted 
during the EA process, i.e., methyl mercury contamination in 
the Quebec La Grande hydroelectric project, and mercury 
contamination from the Manitoba Churchill River Dam. The 
inherent uncertainty of development was not only limited to 
biophysical impacts, but also had the difficulty of predicting 
human behaviour in a changed environment. In the past, the 
narrow application of EA processes and the policy of point- 
source waste disposal limited parties to assessing only site- 
specific impacts of a project, and ignore the cumulative affects 
of several projects operating within a region 


Some question the appropriateness of “self assessment” by 
the proponent and maintain that EA be undertaken by an 
independent entity to achieve greater objectivily (Jacob, 
1993}. The application of EA policy has been largely 
discretionary and open to political manipulation, giving rise to 
considerable opposition from environmental groups arid 
affected parties. In Canada, between 1987 and 1991, citizens 
filed thirty-nine environmental judicial review applications 
(Elgie, 1993). As a case in point, the chronology of the 
environmental assessment for the Great Whale project 
documents the government's discretionary application of EA 
processes and the subsequent public legal opposition. The 
resulting Great Whale guidelines presents an example of how 
the proponent took into account the culture-dependent nature 
of both facts and values by way of a consensus-based 
process (Jacob, 1993). 
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While the actual EA framework provides a_ structured 
approach, some critics question the inherent assumptions, 
especially concerning base-line data. Elder (1992) questions 
the validity of EA procedures given insufficient general 
knowledge about ecosystems, simplistic assumptions made in 
the absence of data, and the extrapolation of data from a 
small part of the ecosystem over an entire ecosystem. In the 
north, the effectiveness of EA has been hampered by the 
severely limited data on both permafrost environments and 
indigenous ecological knowledge (Cole, 1993). Western 
science has had difficulty accepting traditional ecological 
knowledge owing to cultural misunderstandings and reliance 
upon an intuitive-based approach by First Nations groups 
(Cole, 1993). 


In a comparative review of the federal, provincial, and 
territorial EA systems, Sadler and Doyle (1996) developed a 
model for determining effectiveness of EA legislation, using 
ten key attributes (see Table 1, p. 14-15). These key attributes 
can be viewed as a summary of recent EA problems. They 
found that nine of the 13 jurisdictions reviewed granted project 
approvals using EA processes, and decision-makers were 
taking the process more seriously. However, challenges still to 
be addressed, included: managing increasing complexity, 
budgetary constraints, privatisation, increased emphasis on 
non-regulatory measures, and strengthening links to other 
processes like the Espoo Convention and joint jurisdiction. 


Sadler (1996) indicates a number of challenges facing EA 
processes internationally. Issues involving cumulative effects, 
more interactive public involvement, and integration of EA into 
various levels of decision-making need to be addressed. In the 
past, certain limitations have been imposed on predicting 
impacts by contributing sciences like ecology and sociology. 


The narrowly defined and applied scope has led to inadequate 
coverage of cumulative large-scale ecological changes, and 
long term social/health factors. Proponents and development 
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agencies tend to resist EA, circumvent it, and apply it as a pro- 
forma or narrow technical exercise. EA is not sufficiently 
integrated into the decision-making process, especially at the 
project development phase or at the higher policy phase. 
Numerous user complaints about fairness, timeliness, and 
efficiency result from inconsistent enforcement or inadequate 
guidelines. 


4.0 CURRENT TRENDS IN EA 


In addressing the many challenges of implementing the EA 
process, several key trends have been developed. In recent 
years, concepts of adaptive environmental management have 
been added to new EA legislation. It is now common to see 
requirements for continuous site monitoring after project 
completion and ongoing strategies to mitigate adverse 
impacts. Jacobs (1993) states that this adaptive management 
approach has enabled parties to avoid delaying developments, 
knowing that future impacts would be addressed. The process 
also provides a way to address additive or cumulative effects 
and relates to an ecosystem approach to EA planning, 
especially in urban settings where project specific site impacts 
can not be separated from developed areas. Pluralistic project 
planning has gained popularity, which views EA projects in a 
regional context, only after the completion of broad resource 
land use planning processes, as found in the Mackenzie 
Valley Resource Management Act’. 


Harmonization of EA procedures has become essential in 
Canada to co-ordinate between intergovernmental jurisdictions 
and established EA legislation. The Canadian Council of 
Ministers of the Environment initiated a process in the early 
1990s for developing intergovernmental agreements to 
facilitate co-operation between agencies with overlapping 
jurisdictions and to avoid intergovernmental conflict and 
negative publicity like that generated by the Oldman and 


*S.C. 1998, ¢.25, 5.3. 
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Rafferty-Alameda cases (Kennett, 1993). Canadian legislation 
enacted in the 1990s provides for co-ordination and 
harmonizing in cases of overlapping jurisdictions, e.g., 
statutes for Canada, Manitoba, Alberta, and NWT (Kennett, 
1993). In January 1998, the Canadian Council of Ministers of 
the Environment signed the Canada-Wide Accord on 
Environmental Harmonization, designed to improve co- 
operation and collaboration on environmental assessments. 
Subsequent federal-provincial agreements have been signed 
(Canada-Alberta June 1999) to specify operating plans. 


Based on concerns about the environment and EA conflicts, 
the public demands more participation in policy development, 
and, despite expense or complexity, it has become politically 
unacceptable for governments to do otherwise (Owen, 1993). 
Although the EA always included a public involvement 
process, specific provisions have been made in recent EA 
legislation to ensure active public consultation. Since 1992 in 
Alberta, the Minister must first comply with regulations on 
public input before developing ambient environmental quality 
objectives (Tingley, 1993). Often the cause of 
misinterpretation, a definition of consultation has been 
enacted in the Mackenzie Valley Resources Management Act. 


Increased awareness of sustainable development has enabled 
many to use EA legislation and corresponding guidelines to 
balance “as a creative, culturally based mix of science and art” 
(Jacobs, 1993). Most of the recently developed Canadian EA 
legislation, namely the Canadian Environmental Assessment 
Act’, Alberta's Environmental Protection and Enhancement 
Act’, British Columbia's Environmental Assessment Act’, and 
the Mackenzie Valley Resource Management Act, include 
concepts of sustainability. 


®s.c. 1993. 
S.A 1992 
*S.B.C. 1996. 
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Consultative public scoping processes allow parties to develop 
project terms of reference and guidelines based on principles 
of sustainable development. While controversial at its start, 
the scoping pracess for the Great Whale Project provided an 
opportunity for cross-sector and cross-cultural dialogue 
concerning development and impacts (Jacobs, 1993). Jacobs 
(1993) indicates that sustainable development has led to the 
more proactive, integrated Strategic © Environmental 
Assessment (SEA), which moves beyond a fixation on impact 
to addressing the sustainability of a development. SEA links 
EA to the decision-making cycle in the macro-economic 
policies and government development programs. Jacobs 
(1993) indicates that in the future, flexible process-oriented 
EAs are required, especially internationally, to address smaller 
projects in less developed countries that will assess capacity 
for change, set realistic standards, and function to monitor 
over the entire life cycle of the development. 


Macro-economic 
policy & budgets 


Ve POLICY 


MAKING 


Land Use & 


—_T PLANNING 
& 


Resource Plans 
Sector & peeve. PROGRAMS 
Infrastructure Plans pproaches 
fo DEVELOP 


Project EIA x PROJECTS 


site Project Ongoing 
Remediation Development Monitoring 
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Table 1: Key Effectiveness Attributes of EA legislation (Doyle and Sadler, 1996) 


RANGE OF RESPONSES TO KEY ATTRIBUTES 
(A=reactive to E=proactive) 


ATTRIBUTE A B Cc E 
Clear Purpose & Goals/ No written Policy & Law, policy & Admi Day to day problem 
Direction juidance: procedures procedures practices 
Incorporates long-term & | Bio-physical & Bio-physical & Inter-jurisdictional 
overall perspective project specific socio-economic considerations 

project specific 
Broad scope of EA on large Process matched | Large and small Projects, plans, & Strategic EA 
application projects only to significance of | projects programs 

effects 
Responsive to public/ Information Consultation Limited Participation Broad Participation & | Principled 
stakeholder involvement_| dissemination dispute resolution negotiation 


Inter-jurisdictional 
harmonization 


EA agency acts Within 
alone jurisdictional 


Inter-jurisdictional 
agreements 


International 
conventions applied 


external jurisdictions 


harmonization 
Monitors results & Relies on Proponent reports | Independent sample Broad compliance Broad monitoring & 
responds to findings complaints only | periodically audits monitoring fesponse 
Certainty of decision- EA input Limited scheduling of | Detailed scheduling | Legal recourse for 
making mandatory to activities of activities proponents 
decision-maker 
Living Process Incorporates new Incorporates EA | Incorporates changing | Responds to Can respond to all of 
EA technologies technologies & community values improved institutional | the preceding items 
public capacity 
involvement 
Provides value for Costly & time Moderately efficient in Cost-effective & time 
money consuming cost & time effective 
Achieves environmental | Benefits not evident Benefits evident on Benefits readily 
sustainability’ to most large projects apparent 
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Figure 3: Integrating EIA with other related processes (adapted 
from Sadler, 1996) 
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The need for increased public participation and accountability 
for sustainability has created a number of planning initiatives 
and subsequent links to EA processes. Sadler (1996) 
suggests (See Figure 3) the emergence of a second 
generation, multi-level EA process combining project-specific 
EA frameworks, ecologically based land use plans, and SEA 
processes. SEA describes a systematic process of addressing 
the environmental considerations and consequences of 
proposed policy, plans, and programme initiatives. SEA is 
aimed at strategically integrating environmental and 
sustainability factors into mainstream EA policy. 


Land use planning or development zoning allows the public 
actively to determine social economic strategies for resource 
allocation, which was previously granted exclusively by 
governments. British Columbia's Commissioner of the 
Resources and Environment Act’ was mandated to develop, 
for public and government, a provincial land-use and 
resource/environmental management strategy, involving 
intensive public consultation (Owen, 1993). Also British 
Columbia's Land and Resource Management Plans, prepared 
regionally with multi-party consensus-based negotiations, 
requires regulatory agencies to accept applications for 
resource tenures, i.e., timber and minerals, only if deemed 
acceptable by land-use plans, informally linking EA to the 
process (Owen, 1993). 


Similarly, the Mackenzie Delta—Beaufort Sea Regional Land 
Use Planning Commission was created in 1987 to balance 
conflicts between First Nations’ land claims, industrial oil/gas 
developments, military priorities, and government activities 
(Robinson, 1993), The Commission hosted five sector 
workshops in 1989 on economic development/tourism, 
renewable resources development, non-renewable resources 
development, conservation-protection areas and 
transportation/military activities. Implementing the round table 
mediation format with multi-party stakeholders, the Arctic 


*S.B.C. 1992, 6.34 
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Institute of North America facilitated three of the five 
workshops. 


Even though the resulting land use plans were not approved 
by the federal governments, subsequent Community 
Conservation Plans were used by the Inuvialuit Environmental 
Impact Screening Committee (Robinson, 1993). The recently 
enacted Mackenzie Valley Resources Management Act 
mandates that development permits and EA processes 
conform to land-use plans. The Inuvialuit Final Agreement 
(1984), covering that portion of the NWT immediately north of 
the area covered by the Mackenzie Valley Resource 
Management Act, also requires that environmental screening 
and review provisions be followed prior to the issuance of any 
development approval or mandatory license (Keeping, 1993). 
These agreements, linking EA to land use plans with 
meaningful public consultation processes enabling the 
incorporation of traditional knowledge, can be used as a 
sustainable development prototype internationally. 


The international Study of the Effectiveness of Environmental 
Assessment (Sadler, 1996) documented the effectiveness of 
EA practices after 25 years, and updated practitioners about 
ways to meet sustainable development challenges. Initiated by 
the Canadian Environmental Assessment Agency with the 
International Association for Impact Asessment, and in 
conjunction with a number of partner countries, the study 
focused on four themes: 


(a) guiding values and principles; 

(b) application of sustainability concepts, strategic 
environmental assessment, and cumulative large-scale 
effects; 

(c) strengthening the relationship between decision 
making and EA processes; and 

(d) capacity building, especially in developing countries. 
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The final report indicated that while participating EA 
practitioners considered EA to be successful in identifying 
mitigation measures and potential consequences to decision- 
makers, they reportedly considered EA to be unsuccessful in 
making verifiable predictions, specifying residual impacts, and 
providing advice on alternatives. However, EA practitioners 
viewed EA as part of a leaming process, increasing 
awareness of environmental and social concerns, upgrading 
professional capabilities, and promoting public invalvement in 
decision making. Overall, findings indicate that the world has 
changed substantially over the past 25 years and EA 
practitioners can use EA as a sustainability mechanism. Broad 
fundamental social changes"? may bring increased pressure 
for international standards, process efficiency, and “fast-track” 
approaches. Some immediate cost-effective recommendations 
to strengthen EA, include: 


(a) establish international EA guidelines and principles to 
ensure standards for quality performance; 

(b) upgrade EA processes to improve quality control, 
public involvement and consideration of cumulative 
effects, 

(c) include Strategic Environmental Assessment in 
decision making and develop practical guidance 
materials; and, 

(d) sharpen Strategic Environmental Assessment through 
pilot projects. 


5.0 MACKENZIE VALLEY RESOURCE 
MANAGEMENT ACT 


The Mackenzie Valley Resource Management Act is an 
attractive model for EA legislation, addressing many of the 
past EA problems and integrating a land use planning 
approach. Enacted in December 1998 by the federal 


*° Globalisation, deregulation, privatisation, and public seclor operations 
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government, it is a system of resource management for the 
Mackenzie Valley,"’ excluding the Inuvialuit Settlement Area 
and Wood Buffalo National Park. It establishes management 
boards to implement the policy as required by several Land 
Claim Agreements (Gwich'in, Sahtu Dene, and Metis). The 
statute creates regional land use planning and land/water 
regulating boards for settlement areas within the land claims 
regions and an environmental impact review board with 
jurisdiction over the entire Mackenzie Valley. 


5.1 Description 


The Act is divided into seven parts. Part 1 provides a general 
description of the various Boards’ appointments, 
memberships, and guidelines. Part 2 describes the land use 
planning processes. Part 3 covers land/water regulation for 
settlement areas, not covered by the NWT Wafers Act and 
includes issuing permits for land use, subsurface rights, water 
use, and waste disposal, as well as handling compensation for 
imposition from those permits. In Part 4, the new Mackenzie 
Valley Land and Water Board is granted jurisdiction over the 
entire Mackenzie Valley, including permits issued by regional 
panels under Part 3 of this Act and licenses issued under the 
NWT Waters Act. Part 5 describes the Mackenzie Valley 
Environmental Impact Review Board and EA processes. Part 
6 calls for the Federal Government to monitor and audit 
cumulative environmental effects of regional development. 
Finally, Part 7 assigns legal authority for transitional provisions 
and subsequent amendments. 


The Mackenzie Valley Environmental Impact Review Board 
implements EA procedures in the Mackenzie Valley, as 


"As defined in the Act: Mackenzie Valley means ‘that part of the NWT 
bounded on the south by the 60” parallel of latitude, on the west by the 
Yukon Territory, on the north by the Inuvialuit Settlement Region, ...and on 
the east by the Nunavut Settlement Area, ... but does not include Wood 
Buffalo National Park.’ 


20 


Review of Environmental Assessment Processes 


indicated by Part 5 of the Act. The First Nations groups and 
Territorial Minister each nominate 50% of the board 
membership, comprising not less than seven persons, 
including the chairperson. The guiding principles require 
protection of the environment from the significant adverse 
impacts of proposed developments, and provide for the social, 
cultural and economic well-being of residents and 
communities in the Mackenzie Valley. The Canadian 
Environmental Assessment Act, for the most part, no longer 
applies in the Mackenzie Valley, having been replaced with the 
Review Board’s procedures. The Review Board can establish 
guidelines for making determinations on the scope of EA 
proposals, the form and content of reports, and the publication 
of EA materials. The Act allows the Review Board to co- 
operate and harmonise with neighbouring jurisdictions, as 
required. 


With the submission of an approved preliminary screening by 
the designated regulatory agency, the Review Board issues a 
determination for environmental assessment proposals, on the 
scope of the development and using applicable guidelines. 
Each considers: 


(a) the potential impacts of a development on the 
environment (including those resulting from any 
malfunctions or accidents), and cumulative impacts, 

(b) the significance of any such impacts, 

(c) any input by the public, 

(d) significant adverse impacts of mitigative or remedial 
measures on the environment, 

(e) other matters, such as 
i. the purpose of the development; 

the need for the development 

any available alternate means, if any, of carrying 

out developments that are technically and 

economically feasible, and the potential impacts of 
such alternatives; 
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(f)} the need for follow-up programs, including the 
soundness of the proposal, and/or the effectiveness of 
the proposed remedial measures; and, 

(g) the capacity of significantly affected renewable 
resources to meet existing and future needs. 


The Review Board submits a report, with recommendations to 
the Federal Minister, other responsible Ministers, designated 
regulatory agencies, and the proponent, who decide if an EA 
is required. An EA may not be required if the potential impacts 
are not expected to be significant, or if the impacts are 
deemed to be too adverse to approve the project. If an EA is 
required due to significant adverse impacts and/or public 
concern, the Review Board appoints a panel of experts, First 
Nations representatives, and others to review the project 
proposal. This review panel submits a report with 
recommendations to the Federal Minister and responsible 
Ministers for acceptance or rejection of the proposed 
development. 


The Act provides for environmental monitoring and periodic 
audits. The Federal Minister is obligated to conduct 
independent environmental audits every 5 years, based on 
terms of reference prepared in consultation with First Nations 
and territorial governments. The Federal Minister is obligated 
to collect and analyse scientific, traditional, and other related 
information on the known or potential cumulative impacts on 
the environment by land and water use. The audits have a 
regional perspective, covering large areas; they are not limited 
only to the specific locales of the development projects. 


5.2. Unique Provisions 


(a) One of the most important parts of the Act involves 
jurisdiction of the planning process. Licenses and permits 
cannot be issued under the NWT Water, except in 
accordance with an approved land use plan, established 
under the Act. This means that developments cannot be 
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approved unless authorised by a land use plan, integrating 
regional natural and social resources. This relationship 
with regional resource planning, not available to other EA 
processes, can potentially eliminate conflicts over point- 
source determination of — cumulative impacts 
considerations. 


(b) Legislating the Federal Government to collect cumulative 
environmental data of approved developments is unusual. 
In many jurisdictions, ongoing monitoring programs are 
required by policy, but not by legislation and as a result 
sometimes are not conducted owing to budget constraints. 
In this Act, the Federal Government or other delegated 
authority has a clear, legislated mandate. Therefore, the 
Federal Government can be held responsible if they do not 
meet their obligation and, if proven in court, held 
responsible for detrimental impacts of approved 
developments. It is also unusual to have audits cover 
entire regions and not just site-specific developments. This 
is an example of being accountable for sustainable 
development and will provide a context for successive 
development proposals, again linking the EA process to a 
broad perspective. 


(c) Land use plans must be approved by three parties and in 
the following order: First Nations, Territorial Minister, and 
Federal Minister. This is not common; usually approval by 
the one responsible minister or government is required. 
The Act sets up an order of approval, implying levels of 
importance and also recognising the equality of each 
party. 


(d) “Consultation” is actually defined in the Act. This is 
important because consultation through consensus is 
culturally significant to First Nations. Also, the term, 
normally only implied in EA legislation, is often 
misunderstood and the cause of considerable 
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miscommunication among interested parties. In this Act, 
consultation is defined in Section 3, as: 
(a) by providing, to the party to be consulted: 
(i) notice of the matter in sufficient form and 
detail to allow the stakeholder to prepare its 
views on the matter, 
(ii) a reasonable period of time for the 
stakeholder to prepare those views, and 
(iii) an opportunity to present those views to the 
party having the power or duty to consult; and 
(b) by considering, fully and impartially, any views 
so presented. 


{e) The term “sustainable development” is not used in the Act, 
but similar concepts, including recognition of aboriginal 
populations, have been woven into the land use planning 
and EA sections of the Act. 


Section 35: guiding principles of land use planning are: 
(a) To protect and promote the social, cultural and 
economic well-being of residents and 
communities in the settlement area, with just 
regard to the interests of all Canadians; 

(b) To devote special attention to the rights of the 
Gwich'in and Sahtu First Nations under their 
land claim agreements, to protecting and 
promoting their social, cultural and economic 
well-being and to the lands used by them for 
wildlife harvesting and other resource uses; and 

(c) To invite the participation of area First Nations 
and local residents, and other communities in 
the settlement area. 


Section 115: Guiding principles. The process 
established by this Part (EA) shall be carried out in a 
timely and expeditious manner and shall have regard 
to: 
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(a) the protection of the environment from the 
significant adverse impacts of proposed 
developments; and 

(b) the protection of the social, cultural, and 
economic well-being of residents and 
communities in the Mackenzie Valley. 


6.0 CONCLUSIONS 


EA was originally formed as a planning process to assist 
developers design projects that would serve to mitigate 
potential negative impacts and address public concerns. Over 
25 years, a number of innovations have occurred in an effort 
to achieve that goal. Shifting from a technically based one- 
time-only project specific evaluation model to an interactive 
ongoing project monitoring framework that links to regional 
land use planning, EA has become one component of a larger 
process involving Strategic Environmental Assessment 
committed to addressing sustainable development. 


The Mackenzie Valley Resource Management Act provides an 
exciting alternative to current EA legislation and can potentially 
address many problems while clearly recognising aboriginal 
authority. It uniquely blends the EA process directly to a 
regional land use planning process, providing for the 
conservation, development and use of land, water, and other 
resources. EA processes developed for specific projects 
cannot be undertaken without being first deemed acceptable 
and approved by land use plans for Gwich’in and Sahtu First 
Nations. Although directed by planning boards consisting 
primarily of First Nations, these planning processes require 
direct participation of the First Nations and local residents. 
Once plans are complete and adequate public hearings have 
been held, and approval granted by First Nations, the planning 
board submits the plans to territorial and federal Ministers for 
approval. 
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The plans, as approved, form the template for resource 
development in that region, designating areas for protection, 
areas having considerable restrictions, and areas having few 
restrictions. Industry stakeholders will know from the start 
which areas are environmentally sensitive and which can 
handle disturbance. The feedback loop between land use 
planning and environmental review presented for the MVRMA 
may provide an effective solution to cumulative impacts 
assessment problems experienced in other jurisdictions. The 
environmental sensitivity and sustainability of the land will 
drive the development paradigm, not vice-versa. This unique 
perspective will reflect the aspirations of the First Nations and 
local residents for both conservation and economic 
development, and not disconnect remote federal directives as 
in the past. While it may be several years before resource 
plans are in place and adequate resource inventories 
completed, the future application of this Act may potentially 
provide insight into vibrant public consultative processes and 
meaningful sustainable development in the north. 
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8.0 APPENDIX 1: 


Sustainability Clauses included in EA 
Statutes 


Environmental Assessment Act of British Columbia 


Section 2: The purposes of this Act are: 

(a) to promote sustainability by protecting the environment and 
fostering a sound economy and social well-being, 

(b) to provide for the thorough, timely and integrated 
assessment of the environmental, economic, social, cultural, 
heritage and health effects of reviewable projects, 

(c) to prevent or mitigate adverse effects of reviewable projects, 

(d) to provide an open, accountable and neutrally administered 
process for the assessment 

i. of reviewable projects, and 

ii, of activities that pertain to the environment 
or to land use and that are referred to the 
board in accordance with the terms of 
reference mentioned in section 51 1) c), 
and 

(e) to provide for participation, in an assessment under this Act, 
by the public, proponents, first nations, municipalities and 
regional districts, the government and its agencies, the 
government of Canada and its agencies and British 
Columbia's neighbouring jurisdictions. 


Environmental Protection and Enhancement Act of 
Alberta 


Section 38: The purpose of the environmental assessment process 
is: 
(a) to support the goals of environmental protection and 
sustainable development, 
(b) to integrate environmental protection and economic 
decisions at the earliest stages of planning an activity, 
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(c) to predict the environmental, social, economic and cultural 
consequences of a proposed activity and to assess plans to 
mitigate any adverse impacts resulting from the proposed 
activity, and 

(d) to provide for the involvement of the public, proponents, the 
Government and Government agencies in the review of 
proposed activities. 1992 cE-13.3 s38;1994 c15 518 


Canadian Environmental Assessment Act 


Section 4: The purposes of this Act are: 

(a) to ensure that the environmental effects of projects receive 
careful consideration before responsible authorities take 
actions in connection with them; 
to encourage responsible authorities to take actions that 
promotes sustainable development and thereby achieves or 
maintains a healthy environment and a healthy economy; 

i. b.1) to ensure that responsible authorities 
carry out their responsibilities in a 
coordinated manner with a view to 
eliminating unnecessary duplication in the 
environmental assessment process; 
to ensure that projects that are to be carried out in Canada or 
on federal lands do not cause significant adverse 
environmental effects outside the jurisdictions in which the 
projects are carried out; and 
to ensure that there be an opportunity for public participation 
in the environmental assessment process. 1992, c. 37, s. 4; 
1993, c. 34, s. 19 F; 1994, c. 46, s. 1. 


(b) 


(c) 


( 


Mackenzie Valley Resource Management Act 


Section 115: Guiding principles. The process established by this Part 
(EA) shall be carried out in a timely and expeditious manner and shall 
have regard to: 
(a) the protection of the environment from the significant 
adverse impacts of proposed developments; and 
(bo) the protection of the social, cultural and economic well-being 
of residents and communities in the Mackenzie Valley. 
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